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CIRCULAR

Guiding adjustment of price and construction contract  

due to fluctuation of raw materials, fuel and building materials 

· Pursuant to Decree 17/2008/ND-CP dated February 4, 2008 by the Government regarding functions, obligations, rights and structure of MOC; 
· Pursuant to Decree 99/2007/ND-CP dated June 13, 2007 by the Government regarding management of project construction investment cost; Decree 03/2008/ND-CP dated January 7, 2008 by the Government amending and modifying Decree 99/2007/ND-CP dated June 13, 2007 by the Government regarding management of project construction investment cost;
· Further to the Prime Minister’s directive document 164/TTg-CN dated January 29, 2008 and directive document 564/TTg-CN dated April 14, 2008 regarding the prices of raw materials, fuel and building materials and construction contracts. 

The Ministry of Construction guides the adjustment of prices and construction contracts due to price fluctuation of raw materials, fuel and building materials (hereby called building material prices) as follows: 

1. Objectives and Scope of Application 

1.1 This circular is applied for adjusting construction cost estimation, bid packages, total investment of employers and contractors for the state budget projects due to the escalation of raw materials, fuel and building materials that out of control of employers and contractors

1.2  Adjusting the building material prices for the projects have been implementing as lump sum contracts and fixed priced contracts.
1.3  Adjusting the form of contracts from lump sum and fixed priced contracts to adjustable priced contracts due to the building material prices sharply fluctualing out of control of employers and contractors.
2. Adjustment principles
2.1 Adjustment of construction material price shall be calculated for built quantities since 2007, suffering from the price fluctuation and resulting in the increase ( decrease) of construction cost beyond the control of the employer and the contractor (hereinafter called as “increased price built quantities”. 
2.2 Adjusting construction cost estimation, bid packages, total investment and construction contracts of employers and contractors must be cooperated strictly with the measures to dominate inflation, to stabilize macro economy and to ensure firm growth.
2.3 Increased ( decreased) priced built quantities, the adjustment level will be certified by the employer and the contractor based on the principles of mutual benefit and responsibilities

2.4  Building materials to be adjusted increasingly( decreasingly) include: Petrol, oil, all kinds of steel ( incl. Steel cable, pipes), tar, cement, sand, stone, all kinds of brick, electric wire, electric cables, all kinds of wood ( incl. wooden formworks and wooden doors and windows), all kinds of glass. In case of adjusting other building materials, the employer will certify and then report to Minister, Chairman of Province’s People Committee, Presidents of Economic Group, Chairmen of State Corporations for deciding.

2.5 In order to change the form of contract from lump sum contracts, fixed priced contracts to adjustable priced contracts , the content and the scope of adjustment must be clearly certified and the time for adjusting must be counted from the time of fluctuation and certified by the employers and the contractors in order to meet the project schedule

3. Method of construction material price adjustment
3.1 Construction material price adjustment shall be determined for each contract, each tender package and the whole project. Additional cost due to this adjustment shall be determined by additional construction cost estimates and considered bases for adjustment of contract price, tender package price, construction estimates and total investment capital.

3.2 Supplementary construction estimation can be certified by balancing the direct material cost or material cost factor. Material cost factor is calculated by employer or applied by price index issued by MoC or General Statistics. Supplementary construction estimation is calculated following attached appendix 

3.3 Supplementary construction estimation to be once made based on “increased (decrease building priced built quantities” since 2007

3.4 The employer organizes to adjust the construction estimation, the bid package price and general investment capital based on the supplementary construction estimation. 

4. Adjustment of project construction estimation after preparation of additional construction cost estimates 
4.1 For nominated tendered packages and self implemented projects, having LoA notice but not yet signing the construction contract or ongoing contracts (based on lump sump price or fixed price), the employer shall determine additional construction cost estimates according to the guidelines in the Item 3 above as bases for adjustment of project construction estimates. 
4.2 For tender package, item of works and project not yet selecting the contractor, the employer shall adjust estimates according to current regulations. 
4.3 Adjusted construction estimates shall be determined by adding the approved construction estimates with additional construction cost estimates. 
5. Adjustment of tender package price after making additional construction cost estimates
The employer shall adjust the tender package price by adding the successful tender price with additional construction cost estimates determined in the Item 3 above. 
In case of the adjusted tender package price is not bigger than approved bid package price, the employer decides to approve. In case of the adjusted tender package price is bigger than approved bid package price, but not bigger than approved project investment capital, the employer decide to approve and report to the investment decider. In case of the adjusted tender package price is bigger approved project investment capital, the project investment capital will be adjusted as No 6 article of this circular

6. Adjustment of total investment capital after preparation of additional construction cost estimates 
In case of the adjusted tender package price is bigger approved project investment capital, employer will report to investment decider to consider and decide. . If the investment decision-maker is the Prime Minister, the relevant Minister, Head of Ministry-level Authority, Head of Governmental Agency, and Provincial Chairman of People’s Committee, Chairman of Economic Group, Chairman of Board of Management of State-owned Corporations shall make decision.  

7. Adjustment of contract after making additional construction cost estimates 
7.1 For the signed contract, the investor and the contractor shall, based on additional construction cost estimates and the contract terms and conditions, sign an additional contract price agreement for contract payment basis.
7.2 For the tender package having LOA notice of selection but not yet signing contract, the employer shall negotiate and enter into the contract based on additional construction cost estimates, tender documents and contractor’ s submitted bid documents.

7.3 The adjustment of contract price of lump sump contract and fixed price contract into the adjustable contract.  The scope of adjustment, and content of adjustment shall be reported by the employer to the investment decision-maker prior for his permission before implementation. The contents of contracts shall conform to the Circular 06/2007/TT-BXD dated July 25, 2007 by the Ministry of Construction.

For state capital projects approved by the Prime Minister, the relevant Minister, Head of Ministry-level Authority, Head of Governmental Agency, and Provincial Chairman of People’s Committee, Chairman of Economic Group, Chairman of Board of Management of State-owned Corporations shall make decision. 
8. Implementation

8.1 The employer considers deciding the adjustment of construction estimation, tender package, and construction contract in order to ensure the project effective. For the project approved by Prime Minister,   the relevant Minister, Head of Ministry-level Authority, Head of Governmental Agency, and Provincial Chairman of People’s Committee, Chairman of Economic Group, Chairman of Board of Management of State-owned Corporations shall make decision.

8.2 For the local state budget projects, the adjustment of construction estimation, tender package, construction contract  is decided and responded by the employers; Provinces’ People Committee regulate the application of building prices, construction machine and equipment shift prices and  system . In case of announced prices are not enough or not conformable, the employer based on the conformable lawful payment invoices, receipts which conformed to the market prices.

8.3 The employer will pay in advance to the contractor the additional amount as instructed in this circular as advance payment percentage of the contract for not yet implemented quantities and temporarily  interim payment of 80-90% of the additional amount for implemented quantities during completing the procedure for adjustment, avoiding making lost to the contractor and affecting to the project schedule

The documents for advance payment and temporary interim payment are Form of request, adjustment contracts (appendix to the contract) and additional construction cost estimation.

…
8.8 Adjustment of construction estimates based on new salary policy shall conform to the Circulars 07/2006/TT-BXD dated November 10, 2006 and 03/2008/TT-BXD dated January 25, 2008 by the Ministry of Construction.

8.9 The conversion of construction investment projects in accordance with Decree 99/2007/ND-CP regarding the management of construction investment cost (including total investment capital, construction estimates, construction price, contracts in the field of construction, payment and liquidation of construction investment capital) shall be reported by the employer to the investment decision-maker for his decision. For state capital projects approved by the Prime Minister, the relevant Minister, Head of Ministry-level Authority, Head of Governmental Agency, and Provincial Chairman of People’s Committee, Chairman of Economic Group, Chairman of Board of Management of State-owned Corporations shall make decision.

9. Implementation validity

9.1 This Circular shall come into effect 15 days after publishmence on the official gazettes and replacing the Circular No5/2008/TT-BXD dated 22 Feb 08

9.2  Encouraging the employers of non State budget projects to follow this circular 
Any obstruction during the implementation shall be reported to the Ministry of Construction for information and solution.

For the Minister

Vice Minister

(signed)

Dinh Tien Dung

APPENDIX

ADDITIONAL CONSTRUCTION COST ESTIMATES 

DUE TO ADJUSTMENT OF CONSTRUCTION MATERIAL PRICE

(Issued together with Circular 09/2008/TT-BXD dated April 17, 2008 

by the Ministry of Construction)

	No.
	Item of cost
	Method of calculation
	Symbol

	I
	Direct cost 
	
	

	1
	Material cost
	                N
( Qi x CLi
              i =1

or GVL x P x K


	VL

	2
	Other direct cost
	VL x rate
	TT

	
	Direct cost 
	VL+TT
	T

	II
	General cost 
	T x rate 

or NC x other direct cost rate x K
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	iii
	Accrued Taxable income 
	(T+C) x rate
	TL

	
	Construction cost before tax 
	(T+C+TL)
	GBS

	IV
	Value added tax
	GBS  x TGTGT-XD
	GTGT

	
	Construction cost after tax 
	GBS + GTGT
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2. Adjustment of material price by method of difference of material direct cost

VL = 
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Where:
Qi is quantity of material ‘i’ in the price-increased construction quantities.

CLi is price difference of material ‘i’ at the time of adjustment compared with its price according to contract or tender package estimates.

Construction material price at the time of adjustment shall be determined according to the price announced by the governmental competent authority.   

In case the contract material price is lower than the price announced by the competent authority at the corresponding time, CLi shall be the difference between the price announced by the competent authority at the time of adjustment and the price announced at the corresponding time.

In case the competent authority does not announce material price on time or in correspondence with actual practice or the price is not shown on the announcement, the employer and the contractor shall determine material price based on reasonable vouchers and invoices at their own responsibility for the accuracy and honesty.

           The conformable lawfull payment invoices, receipts are as regulated by Ministry of Finance. In case of impossible to have receipts, can be based on the contract or written invoices but mentioning in detail the names, address, and signatures of the suppliers

3. Adjustment of construction material price according to material cost adjustment rate
VL = GVL x P x K

Where: 

GVL is material direct cost of the contract.

P is price-increased material cost proportion of the contract.

K is material price increasing rate at the time of adjustment compared with the material price of the contract of the price-increased material. The rate is to be calculated by employer or applying the construction price index issued by MoC or General Department of Statistic
7.4 Other costs

In case of calculating the overhead based on the manpower expenses in the direct cost, the overhead will be calculated as followed,

                     C= NC x other direct expenses rate x  K
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           NC is manpower direct cost of the contract.


K
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 is general cost proportion on manpower for construction works.

General cost rate and accrued taxable income is the rate of contract, tender package and estimates.

Value added tax shall be calculated according to the state laws and regulations.
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